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NOTES 

Constitutional Law — Trial by Jury and the Seventh 
Amendment — Few decisions rendered in recent years by the United 
States Supreme Court have been more generally criticized by bench 
and bar than that handed down last April in the case of Slocum 
v. New York Life Insurance Company. 1 With four judges strongly 
dissenting the majority of the court held that the rendering of a 
judgment non obstante veredicto by a federal court in accordance 
with State practice 2 was violative of the Seventh Amendment,' 

1 228 U. S. 364 (April, 1913). 

2 Penna. Laws of 1905, c. 198, p. 286, provides that when "a point requesting 
bending instructions has been reserved or declined" at a trial, the evidence may 
be made part of the record and, upon motion for judgment non obstante vere- 
dicto, such judgment may be entered as is warranted by the evidence. 

'The Seventh Amendment declares "In suits at common law, when the 
value in controversy shall exceed twenty dollars, the right of trial by jury shall 
be preserved, and no fact tried by a jury shall be otherwise reexamined in any 
court of the United States, than according to the rules of the common law. 
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and ordered that the case be retried before a jury; and at the same 
time they admitted that the evidence would not sustain a con- 
trary finding, 4 and reiterated the familiar rule that if the evidence 
given at a trial does not constitute a sufficient basis for a verdict 
for one party, so that if so rendered it would have to be set aside, 
then the court may and should direct a verdict for the other party 
who is clearly entitled thereto. Without going into detail, the 
conclusion stated was reached by argument along the following 
lines: In the first place it was declared, correctly enough, that the 
power of federal courts to reexamine issues of fact tried by a jury 
must, under the Seventh Amendment, be tested by the rules of the 
common law, and that the common law would authorize an ap- 
pellate court to set aside a verdict and order a new trial for errors 
of law in the proceedings. The opinion then declares, however, 
that the entering of a judgment non obstante veredicto was equivalent 
to a setting aside of the verdict of a jury; and, under the common 
law, this setting aside of a jury's verdict entitled the litigant to 
the same right of trial by jury as he had an the first instance. 
Accordingly a new trial was ordered. In a word, under this deci- 
sion, the federal courts cannot enter a judgment non obstante vere- 
dicto because such practice makes the court give a verdict; but they 
can direct the jury to find a given verdict under proper conditions, 
because then it is the jury, not the court, who technically give 
this verdict. 

With the dissenting opinion particularly strong upon this 
point the decision further declares that the common law rules re- 
garding non-suits and demurrers to evidence do not justify the 
entering of judgments non obstante veredicto, but that, in cases of 
this nature, the Seventh Amendment requires that a new trial be 
given. This is based on the theory that judgments non obstante 
veredicto are rendered on the sufficiency of the evidence when all 
finally produced and hence the court must pass on questions of 
fact; whereas a similar judgment entered because of insufficiency 
of evidence as revealed by the pleadings alone would be entirely 
valid. The dissenting opinion of the four justices, written by 
Mr. Justice Hughes, not only appears to find ample basis for sus- 
taining such judgments in the common law rules regarding demur- 
rers to evidence, but seems clearly to show that verdicts directed 
or judgments entered on questions of sufficiency of evidence rest, 
not upon the matter as shown by the pleadings, but upon the suf- 
ficiency of evidence revealed by its production in court. An able 
discussion of the principal case in the Harvard Law Review' clearly 
sustains the minority views on this point, citing inter alia the re- 
cent English case of Nash v. Inman", which bears directly on the 
question, and shows as well the fundamental fallacy of the majority 
view. The writer aptly says "If the right to a trial by jury is not 

* On p. 375. 

6 Vol. XXVI, No. 8, June, 1903, pp. 732-737. 

«2 K. B. 1 (1908). 



NOTES 675 

denied when the jury are directed to find a particular verdict 
without being allowed to consider the evidence, 7 it is difficult to 
see how any such right is interfered with by the entry of a judg- 
ment instead of a verdict. There is no difference in substance 
between the two modes of proceeding." 

The unfortunate consequence of this decision, as well as its 
apparent error in law and logic, are well stated by Mr. Justice 
Hughes in the dissenting opinion, in which Justices Lurton, Pitney 
and Holmes concurred. Justice Hughes says: 8 "The serious and 
far-reaching consequences of this decision are manifest. Not only 
does it overturn the established practice of the federal courts in 
Pennsylvania, * * * but it erects an impassable barrier — unless 
the Constitution be amended — to action by Congress along the 
same line for the purpose of remedying the mischief of repeated 
trials and of thus diminishing * * * the delays and expense of 
litigation." It is worth noting that a petition for a review of 
this case presented by the American Bar Association was inef- 
fectual, the Supreme Court refusing a rehearing of the case. How- 
ever the article in the Harvard Law Review already referred to 
ante* suggests a way to overcome the effect of the case. The ar- 
ticle suggests that "the Pennsylvania statute provides only for 
recording the evidence when the judge is asked to direct a verdict. 
Therefore, if some words were added, authorizing also the record- 
ing of such alternative or other findings as the judge may think 
proper to take, then the court on subsequent motion or on appeal 
could enter the proper judgment as the alternative finding * * * 
as if * * * the jury itself were to give an alternative verdict for 
the defendant if the court should be of the opinion that the evi- 
dence did not justify a verdict for the plaintiff. The alternative 
verdict would then be as good as if it had been the only verdict, 10 
and nobody could say that the Constitution was infringed by 
entering judgment upon it." 

That this, or some similar solution to the problem, will soon 
be devised is undoubtedly true; but the decision in the principal 
case seems to show a deplorable lack of sympathy with the uni- 
versal demand on all sides for the simplification of legal procedure 
and the abolition of obsolete technicalities. It is upon this indi- 
cation of lack of sympathy of the court that the decision is espec- 
ially to be deplored, though its practical effect is also of great weight. 

P. C. M., Jr. 

7 This is, of course, universal practice, i. e., where the evidence adduced will 
not sustain a verdict for one litigant the court will direct the jury to give a ver- 
dict for the other party. 

8 P. 400. 

9 Note 5, supra. 

10 Walher v. New Mexico & So. Pac. R. R. Co., 165 U. S. 593 (1897). 



